



 BSL165 FOUNDATIONS OF BUSINESS LAW 
Assignment 2
ISSUE
Whether Onesmus can claim a contract has been established between himself and Tom?

LAW
Offer v Invitation to treat
An invitation to treat is distinguished from an offer. Whereas an offer is an expression of willingness to be contractually bound by the terms stated, as soon as an acceptance is tendered (Treitel, 1999, p. 8) an invitation to treat does not have the intention of giving such power of acceptance to the recipient (Burrows, 2009, pp. 5) In other words, invitations to treat are meant to invite offers.
It is established law that advertisements are generally regarded as invitations to treat and not offers, as per the landmark judgment of Partridge v Crittenden [1968]. The same reasoning was also previously supplied in Grainger & Son v Gough [1896], which distinctly categorized ‘circulars’ or pamphlets as invitations and not offers.
Acceptance v Counter-offer
An acceptance to an offer must be unconditional. In other words, the offer must be accepted without any modifications. This is known as the ‘mirror-image rule’, as per Butler Machine Tool Co Ltd v Ex-Cell-O Corp (England) Ltd [1977].
If the acceptor accepts the offer must alters the terms, then such is not actually an acceptance, but a counter offer where the original offeror now becomes the offeree. As per Hyde v Wrench [1840], the original offer is destroyed by the presentation of a counter offer. In the Australian context, the law of counter offer is supplied in Masters v Cameron (1954).
Offer v Supply of information.
It was held in Harvey v Facey [1893], that a supply of information as to the lowest sale price does not by itself constitute an offer but merely an invitation to treat and therefore not capable of acceptance.
In Gibson v Manchester City Council [1979], it was held that the words “may be prepared to sell” was a notification of price, and not an offer.
The parties must have equal opportunity to get out of the transaction
It was confirmed in the case of Dickinson v Dodds (1875), that both parties must have the equal opportunity to get out of the transaction. If one party has such opportunity at no cost, for instance an offeree of a standing offer without a consideration, then the other must also be afforded the same convenience.
Postal rule of acceptance
As per the postal rule or the mailbox rule as it is called in the U.S., when an acceptance is tendered through the mail or postal service, the acceptance is deemed to complete when the letter is deposited in the post box or Post Office by the acceptor, not when the letter actually reaches the offeror. 
The rule was first established in the case of Adams v Lindsell (1818) confirmed by several subsequent decisions like Dunlop v Higgins (1848), Household Fire and Carriage Accident Insurance Co Ltd v Grant (1879) and Henthorn v Fraser [1892].
In Australia, a restrictive interpretation of the postal rule was confirmed in Tallerman & Co Pty Ltd v Nathan's Merchandise (1957), that postal rule would only apply in situations where the sending of acceptance through the post was intended by the offer.

APPLICATION
The pamphlet received by Onesmus on 10 December 2019 is an advertisement and therefore as per Partridge and Grainger an invitation to treat and not an offer.
The first statement by Onesmus and subsequent reply by Tom in the 12 December 2019 phone call are merely a part of business enquiry and negotiation.
The first offer made was actually made by Onesmus in the third statement in the 12 December 2019 phone call, when he says “The 6.6kw family solar system will work as well. I will pay you $2000 to install that system in my house”. The words are sufficient enough to constitute an offer and also demonstrate Onesmus’s willingness to pay on those terms.
The letter received by Onesmus from Tom on 20 December 2019, in reply of Onemus’s earlier offer, changed the price from $2000 to $2500. Since this is a variation in price, following the mirror-acceptance rule, it cannot be considered as a valid acceptance, and is instead, as per Hyde may prima facie appear to be a counter-offer. 
The question is then whether the letter can indeed be considered as a counter-offer, or merely a supply of information. As per Harvey the disclosure of lowest price does not automatically constitute an offer. Further, the words written in Tom’s letter is “we can supply”, as per Gibson, the words “may be prepared to sell” was a notification of price, and not an offer.
However, it should be remembered that Tom’s letter also instructed the attachment of a deposit cheque. Once the cheque is sent through mail by Onesmus, he is powerless to revoke the transaction. Therefore, in such a case it is inequitable to give Tom the choice to confirm or reject the transaction at no cost, as per Dickinson. Therefore, since, in this case, the cheque was demanded by Tom as a confirmation to an earlier offer, the principle in Dickinson trumps that of Gibson and Harvey, and thus Tom’s letter of 20 December is a counter-offer.
The acceptance to such counter-offer was posted by Onesmus on 27 December. The postal rule of acceptance applies in this case, as the condition of Tallerman is fulfilled because Tom himself by his letter permitted acceptance by post. Therefore as per the rule, the acceptance was already tendered on 27 December and the contract established.
Therefore, the subsequent letter by Tom notifying about the change in prices from 1 January was sent after the acceptance was tendered and contract established on earlier terms.

CONCLUSION
Onesmus can claim that a valid contract has been already established between him and Tom before the new prices were notified to Onesmus.
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